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Pursuant to Article 35(2) of the Law on Protection of Competition (Official Gazette of the RS
51/2009 and 95/2013), the President of the Commission for Protection of Competition enacts
the following

CONCLUSION

I PROCEEDINGS IS INSTITUTED ex officio for investigation of infringement of

competition against the following undertakings:

e Bora Keci¢ — specijalni transporti d.o.o., 113 Stevana Filipovica St., Belgrade, company
number 17408003, whose legal representatives is Slavko Kosovi¢,

e  Union Sped d.o.0., 130 A Tosin bunar St., Belgrade-New Belgrade, company number
20621052, whose legal representative is Vladan Stojkovi¢,

e Bata d.o.o., 2 Partizanski put St., TreSnjevac, Kanjiza, company number 08629218,
whose legal representative is Karolj Bata,

in order to determine the existence of restrictive agreements, within the meaning of Article

10 of the Law on Protection of Competition.

I All persons in possession of data, documents or other relevant information which could
contribute to the accurate fact-finding in this proceedings are called upon to submit said to
the Commission for Protection of Competition to the address 25/IV Savska St., Belgrade.

III This conclusion shall be published in the Official Gazette of the Republic of Serbia and on
the website of the Commission for Protection of Competition.

Rationale

On October 17, 2018, the Commission for Protection of Competition (hereinafter, the
Commission) has received an initiative submitted by PE Elektroprivreda Srbije (hereinafter, the
Contracting authority or the Applicant), filed with the Commission under number 4/0-04-
733/2018-1. As underlined in the initiative, the Applicant requested the Commission to
investigate as to whether or not in the negotiated procedure with invitation to bid conducted in
accordance with Article 123 of the Public Procurement Law with reference to the public



procurement ‘“Provision of hauling services for the remaining equipment of used excavator and
stacker from Germany to Serbia”, no. JH/400/1049/2019 (hereinafter, the public procurement
concerned), where the Applicant is the Contracting authority, the infringement of competition
has occurred, carried out by companies Bora Kec¢i¢ — specijalni transporti d.o.o. Beograd and
Bora Keci¢ — vangabaritni transporti d.o.o. Beograd, in a manner where companies Bora Keci¢
— specijalni transporti d.o.o. Beograd and Bora Keci¢ — vangabaritni transporti d.o.o. Beograd
have colluded on the content of bids.

In examining the validity of the statement presented in the initiative, the Commission has
requested the Applicant and company Bora Kec¢i¢ — specijalni transporti d.0.0. to submit
complete bids as presented in the public procurement concerned.

By analyzing submitted documentation and publicly available data, the Commission has

established the following:

e the freight forwarding and hauling services are procured in the public procurement
concerned, in particular in respect of predominately oversized transport services;

e Bora Ke¢i¢ — specijalni transporti d.o.0., Union Sped d.o.o. and Bata d.o.o. (hereinafter, the
Group of bidders no. 1) have concluded the Joint venture and bidding agreement, filed with
Bata d.o.o. under no. 2063/1 of April 23, 2018, Union gped d.o.o. under no. 80/18 of April
23, 2018, and with Bora Keci¢ — specijalni transporti d.o.0. under no. 1846 of April 23,
2018;

¢ in line with the completed Annex 1 to the tender documentation submitted by the Group of
bidders no. 1, Bora Keci¢ — specijalni transporti d.o.o. is the leading member of the group
and responsible for organization, preparation, loading and hauling of the equipment, along
with ensuring all necessary permissions, approvals and other supporting documentation,
Union Sped d.o.o. is in charge of the customs clearance work of hauled equipment,
including all supporting customs-related activities, and Bata d.o.o. is hauling the equipment
and performing other activities necessary for the execution of equipment haulage;

¢ in the reply sent to the Commission, Bora Keci¢ — specijalni transporti d.o.o. has underlined
that Bata d.o.o0. does not own trailers for oversized hauling and does not have drivers with
Class E driver licenses;

e Bata d.o.0. provides oversized hauling services' and owns approximately 100 trucks® that
require Class E driver licenses.

The provision of Article 10(1) of the Law on Protection of Competition (Official Gazette of the
RS 51/2009 and 95/2013 - hereinafter, the Law) stipulates that restrictive agreements are
agreements between undertakings which as their purpose or effect have a significant restriction,
distortion or prevention of competition in the territory of the Republic of Serbia. Article 10(3)
of the Law stipulates that restrictive agreements are prohibited and void, except in cases of
exemption from the prohibition pursuant to the Law.

Joint bidding agreements concluded between competitors by their nature restrict, distort or
prevent competition, and as such may represent restrictive agreements from Article 10 of the
Law.

! http://www.batatrans.com/srb/szolgaltatasok, accessed on November 13, 2018.
2 http://www.batatrans.com/srb/jarmupark, accessed on November 13, 2018.




On the basis of facts established, it is assumed that the Joint venture and bidding agreement
concerned is concluded between direct competitors on the market of the public procurement
concerned.

The Commission has reasonably assumed that said undertakings, as direct competitors, were
able to independently participate in the public procurement procedure, and that therefore
existed no reason to conclude the Joint venture and bidding agreement, which suggests that in
such manner said undertakings have significantly restricted, distorted or prevented competition
on the relevant market.

Furthermore, it is established that the Joint bidding agreement concerned is not exempt from
the prohibition by the Commission.

In view of the assessment of the fulfilment of conditions from Article 35(1) of the Law for
instituting ex officio proceedings for the investigation of competition infringement, pursuant to
the provision of Article 35(2) of the Law, it is decided as in Paragraphs I and II of enacting
terms herein.

Pursuant to the provision of Article 40(1) of the Law stipulating that conclusions on instituting
ex officio proceedings are to be published in the Official Gazette of the Republic of Serbia and
on the website of the Commission, it is decided as in Paragraph III of enacting terms herein.

Instruction on legal remedy:
This conclusion is not susceptible to special appeal, but is permitted to institute an

administrative dispute by appealing to the Administrative Court against the final decision of the
Commission.

PRESIDENT OF THE COMMISSION

Dr Miloje Obradovi¢



